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STATE Otr' NET.T YORI(

STATE TAX COMI{ISSION

In the llatter of the Petition
o f

S K F f n d u s t r i e s ,  f n c .

for Redeternination of a Deficiency or a Revision
bf a Determination or a Refund of Corporation Tax
under Article 9A of the Tax Law for the years
1975 -  t977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and seys that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and thal on
the 23rd day of April, 1982, he served the witbin notice of Decision by
certified mail upon s K F Industries, Inc., the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wxapper addressed as fol lows:

S K F I n d u s t r i e s ,  I n c .
ATTN: Joseph S. Ileron
1100 l i rst  Ave.,  PO Box 239
(fng of Prussia, PA 19406

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuslody of
the united states Postal sArvice within the state of New york.

that the said
forth on said

AFTIDAVIT OT }'AIf,ING

is the petitioner
the last kaorsn address

That depoaent further says
herein and that the address set
of the pet i t ionqr.

Sworn to before ne this
23rd day of Apri l ,  L982.

addressee
wrafet is



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

April 23, 7982

S K tr' fndustries, fng.
A?TN: Joseph S. Heron
1100 First Ave., PO Box 239
King of Prussia, PA 19406

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to revies
an adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Fractice Laws and Rules, and must be connnenced in the
Supreme Court of the State of New York, Albany 6ounty, within 4 nonths fron the
date of this not ice.

Inquiries coocerning the computation of tax due or ref,und allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - titigation Unit
Albany, New York 12227
Phone lt (s18) 457-2a70

Very trulv yours,

STATE TAX CO}IMISSION

Petitioner I s Representative

Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

sKF INDUSTRIES, INC. DECISION

for Redetermination of a Deficiency or f6r
Refund of Franchise Tax on Business Corporat ions
under Article 9-A of the Tax Law for the Years
L975, 1976 and L977 .

Pet i t ioner ,  s I (F  rndus t r ies ,  rnc . ,  P .0 .  Box  239,  1100 F i rs t  Avenue,  K ing

of Prussia, Pennsylvania 19406, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of f ranchise tax on business corporat ions under

Art ic le 9-A of the Tax Law for the years 1975,1976 and 1977 (FiLe No. 27910).

A fornal hearing was held before Doris Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 19 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  Joseph A.  Heron,

Assistant Treasurer.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSIIE

Whether the Audit Division properly required petitioner SI(F Industries,

Inc. and i ts subsidiary SI(F Warehouses, Inc. to f i le combined franchise tax

reports for the years at issue.

FINDINGS OT'TACT

1.  For  the

December  29 ,  1975

7978, pet i t ioner

52-53 week years December 30,

through January 2, 1977 and

SKF Industries, Inc. ("SI(F")

7974 through Decenber 28, 1975,

January 3, 1977 through January 1,

f i led separate franchise tax
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reports.  SKF lr tarehouses, Inc. ("Warehouses") was not encompassed in such

reports nor did i t  separately f i le any reports.

2. As the result  of  a f ie ld audit  conducted, the Audit  Divis ion required

SKF and l{arehouses to file combined reports for the years at issue. The

Division recomputed the combined tax liability and issued three notices of

def ic iency, under date August 29, 1979, assert ing addit ional f ranchise taxes

due, scheduled as fol lows:

PERIOD EI{DED TAX INTEREST TOTAf,

t2/28/7s
o t /02 /77
0L/0L /78

2 6  , 2 A 2 . 7 O
34,917 .92

5 , 4 7 A . O 8
4 , 3 0 9 . A 7

$47 ,200 .  09
37  , 672 .78
39 ,126.99

$36 ,482 .88  $10 ,717 .21

3. SI(F is a corporation organized under the laws of Delaware and doniciled

in Pennsylvania. Its business activities consist of the manufacture and sale

of ant i - f r ict ion products, such as bal l  and rol ler bearings. SKF serves three

principal-  narkets: or iginal  equipment manufacturers (e.g.,  automobi le manufac-

turers),  the export  market and the distr ibutor market.  Pet i t ioner has ten

plants and twenty sales off ices located throughout the United States, including

one plant s i tuated in Hornel l ,  New York and a sales off ice in Tonawanda, New

York.

4. 0n March 3, 7975, SI(F incorporated lrtarehouses (under Delaware law) to

st imulate and to more closely nonitor sales in the.distr ibutor market.  The

distributor market is a very profitable one but differs from the other markets

which SI(F serves in that special pricing, faster servicing fron inventories and

more technical  assistance by the sales representat ives are required.

Pet i t ioner transferred some of i ts real  property and paid cash to

I, /arehouses in exchange for al l  the subsidiary 's stock.
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5. A11 of Warehouses'  purchases are made from the parent corporat ion.

The subsidiary 's receipts and cost of  goods sold, as ref lected on the consol idated

Federal  returns f i led for the years at issue, rdere as folrows:

YEAR RECEIPTS
cosT oF

GOODS SOLD DIFFERENTIAI

1975 947,447,522
L 9 7 6  6 5 , 4 1 1 , 9 5 9
t g 7 7  6 7 , 8 0 7 , 6 8 7

6. During the years at issue,

in  the  s ta tes  o f  Georg ia ,  f l l i no is ,

shipments of ant i - f r ict ion devices,

New York. Warehouses owned and/or

previously named states.

$34 ,379 ,657  $13 ,061 ,865
50,642,709 L4,769 ,25A
5 7  1 6 4 6 , 4 6 2 L6 1161 r2tg

hlarehouses was qualified and did business

Nevada, Ohio and Texas. Of i ts total

none originated in or were destined for

rented real and personal property in the

7. On November 24, L976, SI(F incorporated McQuay-Norr is,  fnc. ("McQuay't)

under the laws of Delaware. McQuay is engaged in the manufacture and sale of

automotive products and serves the same three markets as does its parent.

McQuay neither requested nor was compelled to file a combined New York report

with SI(F and Warehouses.

B. SI(F, Warehouses and McQuay have common officers but each has its own

work force. The parent provides for i ts subsidiar ies the var ious administrat ive

services which they requite and exercises managerial control over them.

CONCLUSIONS OF LAI{I

A. That subdivis ion 4 of sect ion 211 of the Tax Law authorizes the Tax

Commission, in i ts discret ion, to require or permit  a domest ic parent corporat ion

and i ts whol ly-owned domestic subsidiary to make a report  on a combined basis.

This authorization also applies to foreign corporations doing business in I' lew

York. However, no combined report covering a foreign corporation not doing



-4-

business in New York may be required, unless the Tax Comission deems such a

report necessary, because of intercompany transactions or sone agreenent,

understanding, arrangement or transact ion which distorts income or capital ,  in

order to properly ref lect tax l iabi l i t ies.

B. That dur ing the f i rst  per iod at issue, the State Tax Comission

provided by regulation, that in determining whether the tax would be conputed

on a combined basis,  i t  would consider var ious factors, including the fol lowing:

(1) Idhether the corporations were engaged in the same or related
l ines  o f  bus iness ;

(2) ltlhether any of the corporations were in substance merely depart-
ments of a unitary business conducted by the entire group;

(3) Whether the products of any of the corporations were sold to or
used by any of the other corporat ionsl

(4) Whether any of the corporati.ons performed services for, or
loaned money to, or otherwise f inanced or assisted in the
operat ions of any of the other corporat ions;

(5) I,ihether there were other substantial intercompany transactions
among the constituent corporations.
Former  20  NYCRR 5.28(b) .

The essential elements of these factors have been carried over into the

regulat ions which were effect ive for the taxable years 1976 and L977, ar:d

which provide, in pert inent part :

I'fn deciding whether to permit or require combined reports the
fol lowing two (2) broad factors must be met:
(1) the corporat ions are in substance parts of a unitary business

conducted by the entire group of corporations, and
(2) there are substantial intercorporate transactions among the

corporat ions. t t

20  NycRR 6-2 .3(a) .

The mandatory language of the regulation takes cognizance of those

elements which the Tax Commission has consistently deemed to be the key

factors in determining whether combination should be pernitted or required,

i .e. ,  the unitary nature of the business conducted by the corporat ions, and

whether there were substantial intercorporate transactions among the
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corporat ions. Matter of  Annel Holding Corp. et  al . ,  State Tax Commission,

August 2, 1973, determinat ion conf irmed, Annel Holding Corp. v.  Procaccino, 77

l l isc.  2d 886 (Sup. Ct.  Albany Co. 7974);  Matter of  N. K. t rr inston Corp. et  a1.,

state Tax commission, August 21, 1,974; Matter of  Arpha conputer Service

corporat ion et al . ,  state Tax conmission, september 28, 1979; Matter of

Montauk Improvement,  Inc. and Montauk Country CIub, Inc.,  State Tax Comission,

September 28, L979. These factors must be gi .ven part icular ernphasis,  al though

al l  f ive factors of former 20 NYCRR 5.28(b) must be considered.

C. That the Audit Division properly required petitioner to file combined

franchise tax reports including Warehouses. Notwithstanding that Warehouses is

a foreign corporat ion which does no business in this state, i t  purchases i ts

entire inventory from SI(F. Subdivision 4 of section 211 expressly empowers the

State Tax Commission to require a combined report because of interconpany

transact ions, in order to properly ref lect tax l iabi l i ty under Art ic le 9-A.

Moreover,  as demonstrated by their  common off icers, the managerial  control

exercised by the parent and the administrative support provided by the parent,

the two corporat ions are part  of  a unitary business. t{ur l i tzer Co. v.  State Tax

C o m n i s s i o 4 ,  3 5  N . Y . 2 d  1 0 0  ( 1 9 7 4 ) .

D. That the pet i t ion of SI(F Industr ies,

not ices of def ic iency issued August 29, 1979

DATED: Albany, New York

APR 2 3 1982

Inc. is hereby denied, and the

are sustained in ful l .

TAX ColrMISSroN

COMMISSIONER


